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for him by the person whom the law has designated to have control 
over him. Holly v. Boston Gas Light Co. (1857) 74 Mass. 123; 
Fitzgerald v. St. Paul, M. & M. By., supra. This would lead to the 
conclusion that an infant is by imputation liable to third persons for 
the negligent acts of his guardian, — a doctrine which has never been 
followed. See Newman v. Phillipsourgh Horse-Gar By. Go. (1890) 52 
N. J. L. 446, 19 Atl. 1102; Gity of EvansvUle v. Senhenn (1897) 151 
Ind. 42, 47 N. E. 634. The "Vermont Eule" is based on the argu- 
ment that a child should not be deprived of his legal rights by the 
negligence of a guardian who is imposed upon him by the law. New- 
man v. Phillipsourgh Horse-Gar By. Co., supra; Government Street B. 
B. v. Hanlon (1875) 53 Ala. 70. The latter view is the more sound, as 
there is no injustice in requiring a wrongdoer to be answerable to one 
who cannot protect himself. 

Limitation of Actions — Rescission of Contract of Sale — When 
Statute Begins to Run. — The plaintiff was induced by fraud to make 
a contract to sell goods to the defendants, delivery to be made in 
installments, with four months' credit on each delivery. After all the 
deliveries had been made the plaintiff discovered the fraud, and, repu- 
diating the contract, repossessed itself of that part of the goods 
which had not already been disposed of by the defendants. More 
than sis years after the last delivery, but less than the statutory 
period (N. T. Code Civ. Proa, 1918, § 382, subd. 3) after the dis- 
covery of the fraud and the expiration of the contractual term of 
credit, this action was brought in trover for the value of the residue 
of the! goods. Held, the action was barred by the Statute of Limita- 
tions. American Woolen Go. v. Samuelsohn (IT. Y. Ct. App. 1919) 
61 N. T. L. J. 79. 

The law often permits an injured parly to adopt pne or the other 
of two inconsistent theories of the same transaction on which to 
base his claim to legal relief, but once the plaintiff has made his 
election he cannot afterward change his position. Whalen v. Stuart 
(1909) 194 N. T. 495, 87 N. E. 819; Holman v. Updike (1911) 208 
Mass. 466, 94 N. E. 689. Thus, where a contract is tainted with fraud 
it may be rescinded by the defrauded party and treated as void ah 
initio, Moller v. Tuslea (1881) 87 K T. 166; Thurston v. Blanchard 
(1839) 39 Mass. 18; or affirmed and made absolute; Elgin v. Snyder 
(1911) 60 Ore. 297, 118 Pac. 280; and an action in trover would bar 
an action in assumpsit on the contract, Morris v. Bexford (1859) 
18 ET. T. 552; and vice versa. Butler v. Hildreth (1842) 46 Mass. 49; 
Wachsmuth v. Sims (Tex. Civ. App. 1895) 32 S. W. 821. While the 
institution of suit upon the one theory or the other is generally 
deemed conclusive evidence of the plaintiffs determination to stand 
or fall upon that view of the matter, Whalen v. Stuart, supra; Hol- 
man v. Updike, supra, an election may be evidenced by other acts 
on the part of the plaintiff. Elgin v. Snyder, supra. It would seem, 
therefore, that in the instant case the running of the statute should 
not be suspended for the stipulated term of credit, because the plain- 
tiff cannot take advantage of any term of a contract which he has 
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rescinded and, since the contract was void from the outset and the 
defendants' taking consequently tortious, the plaintiff could have sued 
in trover immediately without any demand. Thurston v. Blanchard, 
supra. Nor should the running of the statute he postponed until the 
discovery of the fraud, for it is generally held that the statute hegins 
to run as soon as the cause of action accrues, regardless of the plain- 
tiff's ignorance as to its existence. Lattin v. Gillette (1892) 95 Cal. 
317, 30 Pac. 545; Garrett v. Olford (1911) 152 Iowa 265, 132 IT. W. 
379. Hence, it is submitted that the principal case is correctly 
decided. 

Principal and Agent — Liability of Principal — Penal Statutes. — 
The, defendants through their superintendent mined coal from the 
plaintiff's land without his consent and converted it to their own use. 
The plaintiff claimed treble damages under the statute, Act of May 
8, 1876, P. L. 142, which allows such a penally against one knowingly 
committing the offense. It appeared that the superintendent had 
had knowledge, but not the defendants. Held, the liability of the 
defendants for treble damages was conditioned upon their having had 
actual knowledge. Matthews v. Bush (Pa. 1919) 105 Atl. 817. 

It is generally said that the knowledge of an agent acquired in 
the course of his employment is the knowledge of his principal. 
Huffcut, Agency (2nd ed.) §§ 141 et seq.; United States v. Bill (T>. 
C. 1914) 217 Fed. 841, aff'd. (C. 0. A. 1916) 234 Fed. 39. Also, the 
latter is civilly liable for torts committed by his agent or servant 
when acting in the principal's interest and within the scope of the 
actual or implied authority conferred, Huffcut, op. cit. §§ 148, 149; 
Palmeri v. Manhattan By. (1892) 133 N. T. 261, 30 3ST. E. 1001; 
cf. Seeber v. Oomm. Nat. Bank (C. C. 1897) 77 Fed. 957, but, with 
a few exceptions, is not criminally liable for acts done without actual, 
express or implied authority. Hipp v. State (Ind. 1839) 5 Blackf. 
149 ; Commonwealth v. Nichols (1845) 51 Mass. 259 ; 7 Columbia Law 
Rev. 59. Statutes imposing a penalty are quasi-criminal in that re- 
covery from the offender is allowed the aggrieved party, irrespective 
or in excess of his damage, rather as punishment to the former than 
as reparation to the latter, therefore they should be strictly construed 
and actual knowledge or intent required in order to hold the principal 
liable. Hall v. Norfolk & W. B. B. (1897) 44 W. Va. 36, 28 S. E. 
754; see Kreiter v. Nichols (1874) 28 Mich. 496. They are distin- 
guishable from statutes imposing so-called "penalties", in reality 
damages, for acts made tortious by the latter. Mass. Rev. Laws, 1902, 
c. 100, § 63; George v. Gobey (1880) 128 Mass. 289. Although the 
relationship of principal and agent or master and servant may be 
prima facie evidence of privity, this may be rebutted. Commonwealth 
v. Nichols, supra; see Verona Central Cheese Co. v. Murtaugh (1872) 
50 N". T. 314. Hence the principal case is in accord with sound rea- 
soning and with the weight of authority. Trustees etc. of Kingston 
v. Lehigh Valley Coal Co. (1913) 241 Pa. 481, 88 Atl. 768; Bhoads v. 
Quemahoning Coal Co. (1913) 238 Pa. 283, 86 Atl. 273; contra, Oak 
Bidge Coal Co. v. Bogers (1884) 108 Pa. 147. 



